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FINANCIAL REPORTING COUNCIL

(as at 4 December 2012)

Introduction

1. This document provides guidance for members of the Financial Reporting Council |

“Regulations”) on Members and Member Firms as defined in the Scheme.

“
2. Although expressed as guidance for members of Tribunals, this guidance will also

be relevant to Executive Counsel and to members of the Case Management
Committee when discharging their respective responsibilities under the Scheme.

3. Terms defined in the Scheme shall have the same meaning in this guidance.

4. This guidance is made by the Conduct Committee of the FRC pursuant to

.

empowers the Conduct Committee to provide any Tribunal with guidance

concerning the exercise of its duties under the Scheme; and

e requires any Tribunal to have regard to any such guidance.

e promote proportionality, clarity, consistency and transparency in decision-+

making; and
.

Tribunals. It is for each Tribunal to decide what, if any, sanction to impose given
the findings it makes in the case that it has heard. _Where a Tribunal decides to

\

-

6.

-

between the two, the rules of the Scheme (and any Regulations thereunder) shall
prevail. The procedure governing the Tribunal’s consideration of the appropriate
sanction is set out in [Regulation 28]. Nothing in the guidance is intended to be
inconsistent with that provision and Tribunals must proceed, in accordance with

the overriding requirements of fairness and natural justice.
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likely consequences, negligence or incompetence are involved will vary. I

The sanctions available to Tribunals are set out at Appendix 1 tg the Scheme_and
”””””” g

are reproduced below for convenience;

e Reprimand

e Severe Reprimand,

that it considers, in its absolute discretion, appropriate. By way of example
and without limitation to the Tribunal's general discretion, such direction
may require a Member to undertake education or training, to comply with
particular requirements when practicing (including restrictions on the nature
of any work undertaken or clients represented),
Exclusion as a Member of one or more Participants and that the exclusion be \
for a recommended period of time \
Fine — amount specified by the Tribunal (and in the event of a non-payment
in full, including any interest, of a fine and/or cost order within the time
specified for payment exclusion as a Member of one or more Participants)
Waiver/repayment of client fees

Order that a Member be ineligible for a prescribed period for a practising
certificate or registration or authorisation or a licence (for the practice of an
activity requiring such a certificate, registration, authorisation or licence)
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Order that a Member’s practising certificate or registration or authorisation
or licence be withdrawn (for the practice of any activity requiring such a
certificate, registration, authorisation or licence). The Tribunal may
recommend that such a certificate, registration, authorisation or licence not

be reinstated for a specified period of time.

Member Firms

e Reprimand
e Severe Reprimand
e Direction — The Tribunal may order a Member Firm to comply with any*:

direction that it considers, in its absolute discretion, appropriate. By way of
example and without limitation to the Tribunal's general discretion, such
direction may require a Member Firm to implement education or training
programmes, or to implement organisational or administrative
requirements (including restrictions on the nature of any work undertaken

or clients represented).
JFine — amount specified by the Tribunal (and in the event of a non-payment

in full, including any interest, of a fine and/or cost order within the time
specified for payment the failure shall have the same consequences for each
Member who was a sole practitioner in, a partner in, a member (of a limited
liability partnership) of, or a director of the firm at the relevant time as it
would if the fine or costs had been imposed on him individually)
Waiver/repayment of client fees

Order that a Member Firm be ineligible for a prescribed period for
registration or authorisation or a licence (for the practice of an activity
requiring such registration, authorisation or licence)

Order that a Member Firm’s registration or authorisation or licence be
withdrawn (for the practice of any activity requiring such registration,
authorisation or licence). The Tribunal may recommend that such
registration, authorisation or licence not be reinstated for a specified period

of time.”

Combination of Sanctions

15. Sanctions may be imposed in combination. When doing so, Tribunals should
assess, in the light of all the circumstances of the matter, the appropriateness of
the proposed sanctions both individually and in combination. Set out below are
some of the considerations that a Tribunal should have regard to when imposing

sanctions in combination;
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18. In assessing the nature and seriousness of the Misconduct and in determining
which sanctions might be appropriate, 3, Tribunal will normally consider the
actors summarised in the next paragraph, This list is not exhaustive and not all
actors will be applicable in a particular case. A Tribunal should also consider
carefully whether there may be other factors, not listed, that are relevant. Having

identified the factors that it regards as relevant, 3 Tribunal should decide the
relative weight to ascribe to each relevant factor., N

P

19. Factors which should normally be considered,include:
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Member). A Tribunal may also allocate an amount in respect of interest on
the benefit obtained;
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isconduct; and

e whether the Member held a senior position with the firm;
e whether the Member was solely responsible for the Misconduct.
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Fines
Introduction
27. A Fine may be ordered either alone or in combination with one or more other

sanctions. Given that it will normally be in the public interest for any Misconduct
warranting the imposition of a fine to be accompanied by some degree of censure

(e.g. through a Reprimand or Severe Reprimand), a Tribunal should not impose a |
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Waiver/repayment of client fees

Introduction

36. The gjrcumstances in which a waiver or repayment of client fees may be

appropriate include where the Member or Member Firm has acted dishonestly,
recklessly, or incompetently and there is no evidence to suggest that the client
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Preclusion

Order that a Member or Member Firm be ineligible for a prescribed period for a practising
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Exclusion

In the case of a Member only, exclusion as a Member of one or more Participants and that
the exclusion be for a recommended period of time
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This guidance establishes a framework for the imposition of sanctions in public interest
cases taking account of the wider context of the environment in which accountants and
accountancy firms operate today. All cases considered by AADB Tribunals are by their
nature serious and brought in the public interest. Sanctions imposed in the past are not
necessarily an appropriate benchmark for sanctions in future public interest cases. There
have been significant changes in the structure of the accountancy profession, in the scope
of the work it undertakes, in the remuneration paid to it and in the responsibilities and

risks attached to the activities on which it reports.

The wider context in which

accountants and accountancy firms now operate therefore make comparisons to earlier

periods of limited relevance.
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A Fine can be ordered in conjunction with any another sanction(s).
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With regard to the sanction of the Waiver/Repayment of client fees, it is unlikely to
be appropriate, given the purposes of imposing sanctions, as set out at paragraphs 8 to 10
above, for this to be the only sanction imposed by the Tribunal. It will normally be
appropriate for the Tribunal to impose this sanction in combination with one or more
other sanctions dependent on the nature and seriousness of the misconductMisconduct
and the circumstances of the Member or Member Firm concerned.
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Dependent upon the circumstances of the particular Member or Member Firm it may be
appropriate to order a prescribed period of ineligibility for registration or authorisation or
a licence or, alternatively, to order that a Member or Member Firm’s registration or
authorisation or licence be withdrawn in conjunction with any other sanction(s) with the
exception of exclusion.
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Exclusion is only available as a sanction in relation to a Member. It can be imposed in a
number of different combinations, together with a Fine, a Waiver/Repayment of client
fees and/or a Severe Reprimand.
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, and should also take into account indicators of the size and means of the individual or firm
concerned. In order to have and to be seen to have a meaningful deterrent effect, the Fine imposed
will normally need to be high enough for the impact of the Fine to be felt by the Member or Member
Firm concerned. The Member or Member Firm’s financial resources should be taken into account
when assessing the impact of a Fine. The size of the Fine imposed should therefore be tailored not
only to the misconduct
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and the circumstances of the particular case but to the Member or Member Firm’s
individual circumstances and the need to deter others.

In calculating the appropriate level for a Fine the Tribunal will therefore
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In assessing the nature and seriousness of the misconductMisconduct to determine
the appropriate level for a Fine the Tribunal will normally consider the following factors
and circumstances. This list is not exhaustive. Not all of these factors may be applicable in
a particular case and there may be other factors, not listed, that are relevant. The Tribunal
should decide the relative weight to ascribe to each relevant factor. The factors which
should normally be considered include:

e the financial benefit derived or intended to be derived from the
misconductMisconduct which may include the loss avoided or intended to be
avoided where it is practicable to quantify this (for example, this could be quantified
in appropriate cases by the fees received by the Member or Member Firm, by
performance related pay, bonuses, or share options received by the Member). The
Tribunal may also allocate an amount in respect of interest on the benefit;

e if the misconductMisconduct involved or caused or put at risk the loss of significant
sums of money where it is practicable to quantify this (for example, this could be
quantified in appropriate cases by reference to the reduction in market value or loss
to creditors);

e the nature and importance of the standards breached;

e if the misconductMisconduct was dishonest or involved a failure to act or conduct
business with integrity;

e if the misconductMisconduct was deliberate or reckless (see paragraphs 46 and 47);

o if the Member or Member Firm has been convicted of a criminal offence in the
United Kingdom;

e if the Member or Member Firm has been convicted outside the United Kingdom of
an offence which would have constituted a criminal offence in the United Kingdom;

e the scope for any potential financial crime (such as fraud) to be facilitated,
occasioned or otherwise occur as a result of the misconductMisconduct;

e if the misconductMisconduct adversely affected, or potentially adversely affected, a
significant number of people in the United Kingdom (such as the public, investors or
other market users, consumers, clients, employees, pensioners or creditors);

e if the misconductMisconduct undermines the purpose or effectiveness of the
disciplinary arrangements, such as a failure to comply with obligations under the
Accountancy Scheme;



e if the misconductMisconduct could undermine confidence in the standards of
conduct in general of Members and Member Firms, and/or in financial reporting
and/or corporate governance in the United Kingdom;

e in the case of a Member Firm, if the misconductMisconduct revealed serious or
systemic weaknesses in the Member Firm’s procedures or in the management
systems or internal controls;

e in the case of a Member Firm, when the Member Firm’s senior management
became aware of the misconductMisconduct and what action was taken at that
point;

e whether the Member caused or encouraged other individuals to commit
misconductMisconduct; and

e whether the Member held a senior position with the firm.
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professional standards of conduct and failed adequately to mitigate that risk or check if they
were acting in accordance with management procedures or internal control systems and/or

observing relevant standards and/or codes of conduct.
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The discount scheme set out below in relation to the amount of a Fine also applies to the length of
the period that a Member or Member Firm is ineligible for a practising certificate or registration or
authorisation or a licence or an order in accordance with the Accountancy Scheme that a Member’s
or Member Firm’s practising certificate or registration or authorisation or licence be withdrawn for a
specified period of time.
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upon receipt by the Member or Member Firm of the draft Complaint; or (ii) the date on which the
written representations are received by the AADB having allowed a reasonable opportunity
thereafter for the AADB to consider those representations.
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Stage (2) is the period from the next working day following the end of Stage (1) until receipt by the
Member and/or the Member Firm of the Board’s service of the Formal Complaint.
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in relation to the stage at which agreement is reached may be as follows:
Stage (1) — 30 - 35% reduction.
Stage (2) — 20% reduction.
Stage (3) - 10% reduction.
Stage (4) — 0% reduction.
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(questions at paragraphs (24) to (47)).

Consider relevant aggravating or mitigating circumstances (paragraph (48)).



Consider any further adjustment for deterrence (paragraph (49)).

Consider whether a discount for admissions is appropriate (paragraphs (50)
to (56)).

Decide which sanction(s) to order and the level/duration of the sanction(s)
where appropriate; and

Give an explanation at each of the five listed stages, sufficient to enable the
parties and the public to understand the Tribunal’s conclusions.
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